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Despite of the different positions of the scholars, the enforceability of 
commercial mediation clause attracts wide interests among the courts and 
arbitral tribunals worldwide. This dissertation tries to observe, analyze, 
distinguish and summarize the current practices of commercial mediation clause, 
while comparing with and rationalizing extraterritorial regulations, evaluating 
and reviewing the theories which lead to the differences among legal practices. 
In addition, a norm structure, which can be used by the Chinese courts and 
arbitral committees, will be emphasized. Except the preface and conclusion, 
this article is divided into 4 chapters.  
The development of commercial mediation both in China and the world is 
introduced in chapter 1. With the development of alternative dispute resolution 
(ADR), inserting ADR clauses, as a complement to arbitration and litigation, in 
the contracts is becoming a trend. In commercial mediation clause, the parties, 
with mutual consent, agree to submit the dispute to mediation. The significance 
of this study lies in the solution of existing problems and the breakthrough of 
the dilemma of theories, which promotes the norm and stabilization of the 
development of commercial mediation business in China. 
Chapter 2 regards the different positions concerning the enforceability of 
commercial mediation clause. The courts of Switzerland and France form 
opposing opinions concerning the enforceability of mediation-litigation clause. 
Meanwhile, arbitral tribunals and some courts formulate different opinions on 
the enforceability of arbitration in the multi-tiered dispute resolution clauses, if 
the parties fail in their mediation obligations. Verified answers have been given 
regarding the essentials of enforcement, standard of satisfaction of mediation 
obligations etc.  














behind the enforceability of commercial mediation clauses. Academic theories 
for enforcement include: enforcement by analogy to arbitration, specific 
performance under contract law, procedural contract, and public policy. 
Academic theories against enforcement include the uncertainty argument, the 
ouster of jurisdiction argument, the futility argument, and the damages 
argument. In conclusion, the academic theories for enforcement coincide with 
the practice. 
Chapter 4 regards the enforceability of commercial mediation clauses in 
China. Regarding mediation-litigation clause, procedural contract theory is 
preferred to confirm the enforcement of mediation clause. In the mean while, 
arbitral committees should also affirm the enforcement of mediation clause, 
while courts should reject their jurisdiction when face with 
mediation-arbitration clauses. Besides, China should encourage the commercial 
entities to insert commercial mediation clause to contract, clarify procedures to 
mediation, and make full use of distinguishing feature of the 
mediation-arbitration procedure in China. 
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